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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India:

() €tu sq4a zyc 3nf@fr, 1994 cBT t1T'<T 37a Ra aar; mg ti # G!R #~ t1T'<T ~
'3"4"-tTT'<T rer qqa sirsfa gnteru sm4a 3refl Rra, Tld '{i-<cbl-<, TTlffi li?!IW-1, ~
fcl'BliT , m~~, ~ cflcr 'BcR, m=rcr mf, { fact : 11oo001 at al ft aeg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-secti~:m (1) of Section-35 ibid:
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(ii) l'n case of any loss of goods where the loss occur in transit. from a factory to a warehouse or to
tory or from one warehouse to another during the course of processing of the goods in a
or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(c) Credit of any duty allowed to be utilized towards payment of· excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date apprnnted Linder S-ec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate ih Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months.from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall bJ3 accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 0
than Rupees One Lac.

Rt zyca, a4ta Gara zrca vi #aa 3r@la mrnf@raw a uf 3r4la.
Appeal-to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. ·
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The appeal to· ,the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules,. 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs, 1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in .the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) z4R zr 3mer i a{ q sr?ii asrag it & at re@ha pr oiler frg #a hr 'TRIM
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant- Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

rlJllllcill ~~ 1970 <1~ ctr~-1 a sift feifRa fhg 3rgi a
3rrlaa a peer#gr qenfenfa R0fa hf@rt # ark a rats #6l va ufu s.6.so ht
arr1rzrcizl zrcn feaec sh afez
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service tax Appellate Tribunal (Procedure) Rules, 1982.
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Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty &·Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zranh fa ar8le frawrhrsiieso arrar zyers urauRaia l at ii fg mg yesh510%
4rarwfl srz±aeaus f@4a1R@a gt aaaus 1o4arru#lsaftI

iew of above, an appeal againstthis order shall lie before the Tribunal on payment of
e duty demanded where duty or duty and penalty are in dispute, or penalty, where
one is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by D/I/s. Shaileshkumar Manubhai

Savliya, 8, Nayan Apartment, Sambhav Press-Judges Bunglow Road,. .
Ahmedabad (hereinafter referred to as the "appellant") against Order in

Original No. 30/DC/Shaileshkumar/Div-6/A'bad South/KP/2022-23 dated

26.05.2022 [hereinafter referred to as "impugned order'] passed by the Deputy

Commissioner (Technical), ~GST,. Commissionerate Ahmedabad South

[hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were holding

PAN No. ASGPS4753G and were not registered with the Service Tax

department. Scrutiny of the TDS/ITR data of the appellant" provided by the

Income Tax department for the period FY. 2015-16 indicated that they had 0
shown income amounting to Rs. 38,78,044/- during the said period. To

ascertain whether the appellant were liable to pay service tax and, if so,

whether they had paid service tax, they were asked vide letter dated

07.10.2020 to submit documentary evidence in respect of their income.

However, the appellant· did not respond to the communication from the

department. Subsequently, the appellant were issued Show Cause Notice No.

V/WSO6/O&A/SCN-389/2020-21 dated 24.12.2020 wherein it was proposed to:

a) Demand service tax amounting to Rs. 5,81,707/- under Section 73(1) of

the Finance Act, 1994 along with interest under Section 75 of the
Finance Act, 1994.

b) Impose penalty under Sections 70, 77 and 78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order, exparte, wherein

the demand of service tax amounting to Rs. 5,81,707/- was confirmed along

with interest. Penalty- amounting to Rs. 10,000/- was imposed under Section

771)a) of the Finance Act, 1994. Penalty amounting to Rs. 5,81,707/- was

imposed under 78 of the Finance Act, 1994.

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal, along with

plication for condonation of delay in filing appeal, on various grounds.",; ~,.0-._. ·,
-·;i

0
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5. It is observed that the present appeal was filed by the appellant on
. .

28.09.2022 against the impugned order dated 26.05.2022, which the appellant

have stated was communicated to them on 26.05.2022. It is observed that the

Appeals preferred before the Commissioner (Appeals) are governed by the

provisions of Section 85 of the Finance Act, 1994. The relevant part of the

said section is reproduced below :

(3A) An appeal shall be presented within two months from the date ofreceipt
of the decision or order of such adjudicating authority, made on and after the
Finance Bill, 2012 received the assent of the President, relating to service tax,
interest or penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is
satisfied that the appellant was prevented by sufficient cause from presenting
the appeal within the aforesaid period of two months, allow it to be presented
within a further period of one month."

5.1 In the instant case, the impugned order is dated 26.05.2022 and the

0

appellant have admittedly received it on 26.05.2022. Therefore, the period of

two months for filing the appeal before the Commissioner (Appeals) ended on. .

26.07.2022. The further period of one month, which the Commissioner

(Appeals) is empowered to allow for filing appeal, also ended on 26.08.2022.

5.2 In terms of Section 85 of the Finance Act, 1994, an appeal hefore the•

Commissioner Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3A) of

the Finance Act, 1994 a1lows the Commissioner (Appeals) to condone delay and

allow a further period of one month, beyond the two month allowed for filing

of appeal in terms of Section 85 (3A) of the Finance Act, 1994.

5.3 The appellant was required to file the appeal on or before 26.07.2022i.e.

two months computed from 26.05.2022. Further, the condonable period of one

month, in terms of Section 85 (3A) of the Finance Act, 1994 ended on

26.08.2022. The present appeal filed on 28.09.2022, is, therefore, clearly barred

by limitation. Since the appeal in the instant case has been filed beyond this

further period of one month, this authority is not empowered to condone delay

in filing of appeal beyond the period of one months as per the proviso to Section

f the Finance Act, 1994.
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5.4 My above view finds support from the judgment of the Hon'ble Tribunal,

Ahmedabad in the case ofZenith Rubber Pvt. Ltd. Vs. Commissioner ofCentral

Excise and Service Tax, Ahmedabad - 2014 (12) TMI 1215 - CESTAT,

Ahmedabad. In the said case, the Hon'ble Tribunal had held that:

"5. It is clear from the above provisions of Section 85(3A) of the Finance Act,
1994 that Commissioner (Appeals) is empowered to condone the delay for a
further period of one month. The Hon'ble Supreme Court in the case of Singh
Enterprises (supra) held that Commissioner (Appeals) has no power to condone
the delay beyond the prescribed period. In our considered view, Commissioner
(Appeals) rightly rejected the appeal following the statutory provisions of the
Act. So. we· do not find any reasons to interfere in the impugned order.
Accordingly, we reject the appeal filed by the appellant."

6. In view of the facts discussed herein above and considering the judgment

of the Hon'ble Tribunal, supra, I reject the appeal filed by the appellant on the
grounds of limitation.

. . .

appellant that they had submitted a Tax Payer. Counterfoil showing payment

of Rs. 43,628/- towards pre-deposit in terms of Section 35F of the Central

Excise Act, 1944. On scrutiny of the Tax Payer Counterfoil, it was observed

that the same appeared to be pertaining to payment to Income Tax

Department. Therefore, it appeared that the appellant had not paid the

amount of pre-deposit in terms of Section 35F of the Central Excise Act, 1944.

7. It was further observed on scrutiny of the appeal papers filed by the
0

8. In terms of Section 35F of the Central Excise Act, 1944, an appeal shall

not be entertained unless the appellant deposits 7.5% ofthe duty in case where

duty and penalty are in dispute or 7.5% of penalty where such penalty is in

dispute. Relevant legal provisions are reproduced below:

"SECTION 35F: Deposit of certain percentage of duty demanded or penalty
imposed before filing appeal.- The Tribunal or the Commissioner (Appeals),
as the case may be. shall not entertain any appeal

(i) under sub-section (1) of section 35, unless the appellant has deposited seven
and a half per cent. of the duty, in case where duty or duty and penalty are in
dispute. or penalty. where such penalty is in dispute, in pursuance of a decision
or an order passed by an officer of Central Excise lower in rank than the
[Principal Commissioner of Central Excise· or Commissioner of Central
Excise];"

0

. .

e Challan. As no communication was received from the appellant,

8.1 The appellant were, therefore, called upon vide letter F.No.

GAPPL/COM/STP/272f5/2022 dated 04.01.2023 to make the pre-deposit in

terms of Board's Circular No. 1070/3/2019-CX dated 24.06.2019 and submit
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they were again requested vide letter dated 01.03.2023 to submit copy of the

Challan evidencing pre-deposit. It was also informed that non submission of

the Challan would result in dismissal of the appeal. However, the appellant

have neither responded to the said communications nor have they submitted
' .

evidence of pre-deposit in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019.

9. It is observed that though sufficient time was granted to the appellant

to make the payment of pre-deposit in terms of Circular No.1070/3/2019-CX

dated 24.06.2019, they have failed to furnish proof of payment of pre-deposit

of 7.5% of the duty made. In terms of Section 35F of the Central Excise Act,

1944, the Tribunal or Commissioner Appeals), as the case may be, shall not

0 entertain any appeal unless the appellant has deposited 7.5% of the duty, in

case where duty or duty and penalty are in dispute.

10. In view of the above, the appeal filed by the appellant is dismissed

appellant on the grounds of limitation as well as on the grounds of non·

compliance of the provisions of Section- 35F of the Central Excise Act, 1944.

0

11. The appeal filed by the appellant stand disposed of in above terms.

k J Q,\...,./'--.,.. ----v-1#a+g3a..
PkAries 'k±Ear ) '
Commissioner (Appeals)

Attes ed: Date: 18.05.2023

(N.Su narayanan. lyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BYRPAD I SPEED POST

To

M/s. Shaileshkumar Manubhai Savliya,
8, Nayan Apartment,
Sambhav Press·. Judges Bunglow Road;
Ahmedabad

The Deputy Com missioner,
Technical, CGST,
Commissionera tc : Ahmedabad South.

Appellant

Respondent
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Copy to:
l. The Chief Commiss10ner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System). CGST, Ahmedabad South.

(fi uploading the OIA)
Guard File.

5. P.A: File.


